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CHAPTER 8

ENFORCEMENT OF LIABILITY

I. STEPS TO CHARGE THE PARTIES LIABLE

A. PRIMARY LIABILITY

· In a PN, the make is liable the moment he makes the instrument (Sec 60, NIL). Similarly, an acceptor’s liability is fixed the moment he accepts the BOE (Sec 62, NIL). 

· The unconditional promise attaches the moment the maker makes the instrument while the acceptor’s assent to the unconditional order attaches the moment he accepts the instrument. No further act is necessary in order for the liability to accrue.

B. SECONDARILY LIABLE

· The indorser and the drawer are not automatically liable the moment the indorser affixes his signature on the instrument or the moment the drawer draws the instrument. 

· Necessary steps should be taken in order to charge the persons secondarily liable. 

· Unless the holder is excused from taking any steps stated herein, the persons secondarily liable are discharged.

a. Steps in a PN

1. Presentment for payment must be made within the required period to the maker.

2. Notice of dishonor must be given, if PN is dishonored by non-payment by the maker.

b. Steps in BOE

1. Presentment for acceptance / Negotiation within a reason time after it was acquired should be made only in the ff instances:

a. Bill is payable after sight, or presentment for acceptance necessary to fix the maturity of the instrument; or

b. Bill expressly stipulates that it shall be presented for acceptance; or

c. Bill drawn payable elsewhere than at the residence or place of business of the drawee.

2. If dishonored by non-acceptance:

a. Notice of Dishonor should be given to indorsers and drawers

b. If bill is foreign bill, there must be protest for dishonor by non-acceptance.

3. If bill is accepted:

A. Presentment for payment to the acceptor should be made

B. If bill is dishonored upon presentment for payment:

a. NOD must be given to persons secondarily liable.

b. If bill is foreign bill, protest for dishonor for non-payment must be made.

c. Acceptor for Honor and Referee in Case of Need

1. Protest for non-payment by the drawee.

II. PRESENTMENT FOR PAYMENT

A. REQUISITES FOR SUFFICIENCY (Secs 72 and 74, NIL)

1. Presentment must be made by the holder, or by some person authorized to receive payment on his behalf.

2. It must be made at a reasonable hour on a business day on the proper date.

3. Presentment must be made at the proper place.

4. Presentment must be to the person primarily liable on the instrument, or if he is absent or inaccessible, to any person found at the place where the presentment is made.

5. The person entitled to present the instrument for the payment must exhibit the instrument to the person from whom the instrument is demanded and upon payment must be delivered to the person paying it. 

B. DATE OF PRESENTMENT

a. Fixed Date.

· If the maturity date is fixed in the instrument, the instrument should be presented for payment on the said fixed date.

b. Payable on Demand

· If payable on demand, presentment of must be made within a reasonable time after its issue or if BOE, must be made within a reasonable time after the last negotiation thereof (Sec 71, NIL).

· If instrument not presented for payment within a reasonable time after issue or last negotiation, the persons secondarily liable are discharged.



“Reasonable time” 

· Depends upon the peculiar facts and circumstances in each case. (Tolentino)

·  It has been defined as so much time as is necessary under the circumstances for a reasonable prudent and diligent man to do, conveniently, what the contract or duty requires should be done, having a regard for the rights and possibility of loss, if any, to the other party. (Citizens’ Bank Bldg. v. Wertheirmer)

· Regard is to be had to the nature of the instrument, the usage of trade or business with respect to such instruments, and the facts of the particular case. The test is whether the payee employed such diligence as a prudent man exercises in his own affairs. (ICB v. Sps. Gueco)

c. Payable at a Bank

· If payable at a bank, presentment for payment must be made during banking hours unless the person to make payment has no funds there to meet it at any time which presentment must be made at any hour before the bank is closed on that day.

C. TIME OF MATURITY

Sec. 85. Time of maturity. - Every negotiable instrument is payable at the time fixed therein without grace. When the day of maturity falls upon Sunday or a holiday, the instruments falling due or becoming payable on Saturday are to be presented for payment on the next succeeding business day except that instruments payable on demand may, at the option of the holder, be presented for payment before twelve o'clock noon on Saturday when that entire day is not a holiday.

· If payable on fixed day, should be paid on fixed date.

· If maturity day falls on a Sunday, Saturday or a holiday, the instrument is payable on the next succeeding business day.

· If maturity date falls on a day declared as a special non-working holiday, should be paid on the next business day.

· If payable on demand, instrument may be presented for payment before 12 noon on a Saturday when the entire day is not a holiday.

D. TIME HOW COMPUTED

Sec. 86. Time; how computed. - When the instrument is payable at a fixed period after date, after sight, or after that happening of a specified event, the time of payment is determined by excluding the day from which the time is to begin to run, and by including the date of payment.

· Instrument payable twelve months from December 8, 2010. Instrument should be payable on December 8, 2011 and not December 7, 2011.

· Instrument payable 10 days after sight or presentment for acceptance and was presented on December 3, 2010, instrument is payable on December 13, 2010.

E. PAYABLE AT A BANK

Sec. 87. Rule where instrument payable at bank. - Where the instrument is made payable at a bank, it is equivalent to an order to the bank to pay the same for the account of the principal debtor thereon. 

· NIL provides that a bill does not operate as an assignment of funds in the hands of the drawee available for the payment thereof and the drawee is not liable unless and until he accepts the same (Sec 127, NIL).

· Even if there is no assignment of funds, the statement in the instrument that it is payable at a bank is equivalent to an order to the bank to pay the same for the account of the principal debtor thereof.

F. PROPER PLACE

Sec. 73. Place of presentment. - Presentment for payment is made at the proper place: 

(a) Where a place of payment is specified in the instrument and it is there presented; 

(b)  Where no place of payment is specified but the address of the person to make payment is given in the instrument and it is there presented; 

(c) Where no place of payment is specified and no address is given and the instrument is presented at the usual place of business or residence of the person to make payment; 

(d) In any other case if presented to the person to make payment wherever he can be found, or if presented at his last known place of business or residence. 

· The holder must present it in the said place in the order that the places are enumerated in Section 73. If there is a stipulated place where presentment must be made, the instrument cannot be presented in the places mentioned in par. (b), (c), and (d) of Section 73.

a. Special Place

· Section 70 of the NIL provides that if the instrument is, by its terms, payable at a special place, and the person primarily liable is able and willing to pay it there at maturity, such ability and willingness are equivalent to tender of payment upon his part. If holder will not present the instrument for payment at such special place, he loses his right to the payment of interest.

· The words “place of payment” means “ a house, bank, counting room, store or place of business, where the holder can present a note, where the maker can deposit or provide funds to meet it, and where a legal offer to pay can be made”. The designation of a town or city is not sufficient.

 G. TO WHOM PRESENTED

· The instrument must be presented to the person primarily liable on the instrument or if he is absent or inaccessible, to any person found at the place where presentment is made. 
· The person found at the place of presentment must be a capacitated person. This rule is also subject to the following:

a. Person primarily liable is dead and no place of payment specified, presentment must be made to his personal representative;

b. Persons primarily liable are liable as partners and no place of payment is specified, presentment for payment may be made to any one of them even though there has been a dissolution of the firm;

c. There are several persons, not partners, primarily liable and no place of payment specified, presentment must be made to them all.

a. Partners

· In partnership, each partner is an agent of the other partners. Thus, each partner may represent the partnership and may bind other partners.

· Presentment may be made to any of the partners under Section 77. However, there are two requirements before presentment can be made to either of the persons primarily liable:

1. Persons primarily liable must be partners.

2. There is no place of payment specified.

b. Joint Debtors

· If the debtors are joint debtors, each debtor is liable only for their respective shares in the obligation.

· If there are two or more makers or two or more acceptors, each maker or acceptor is liable only for their share in the obligation, hence, there must be presentment to all of them. 

· These are in accordance with Section 78 of the NIL which provides that

Sec. 78. Presentment to joint debtors. - Where there are several persons, not partners, primarily liable on the instrument and no place of payment is specified, presentment must be made to them all.
H.  INSTRUMENT EXHIBITED

· The instrument must be produced by the holder or any person who is presenting it for payment. 

· The person from whom payment is demanded should not pay unless the instrument is surrendered.

· If instrument is not surrendered and cancelled, there is a danger that it may fall in the hands of other persons who might claim rights over the instrument.

·  The rule that the instrument must be exhibited to determine its genuineness is rendered unnecessary not only by the omission to contest it but also by the admission of the authenticity of the note implicit from:

· Averment that substantial payments were made thereon; and

· By the express waiver of “demand, presentment, protest and notice of protest, and non-payment in a note. (Ansaldo v. CA)

· A bank that pays a certificate of time deposit without requiring the surrender of the certificate does so at its own peril. (FEBTC v. Queremit)

I. WHEN PRESENTMENT NOT NECESSARY OR EXCUSED

· Delay in making presentment for payment is excused when the delay is caused by circumstances beyond the control of the holder and not imputable to his:

a. Default

b. Misconduct

c. Negligence

· When the cause of delay ceases to operate, presentment must be made with reasonable diligence.

· Instances where the drawers and indorsers can still be charged even if there is no presentment for payment:

1. Drawer has no right to expect or require that the drawee or acceptor will pay the instrument (Sec 79, NIL);

2. As to the indorser, where instrument was made or accepted for his accommodation and he has no reason to expect that the instrument will be paid if presented (Sec 80, NIL)

3. Where, after the exercise of reasonable diligence, presentment, as required by this Act, cannot be made (Sec 82, NIL);

4. Drawee is a fictitious persons (Sec 82, NIL); and

5. By waiver of presentment, express or implied (Sec 82, NIL).

J. RETENTION OF LIABILITY EVEN IF NOT PRESENTED

· Non-presentment will not relieve the drawer from his liability but would only discharge him from liability to the extent of the loss caused by the delay or non-presentment.

· Consistent with rule which provides that “delivery of promissory notes payable to order or bills or exchange or other mercantile documents shall produce the effect of payment ONLY when they have been cashed or when through the fault of the creditor, they have been impaired (Art. 1249, NCC).

· Failure to present on time does not totally wipeout all liability. In fact, it amounts to an acknowledgment of liability. (ICB v. Sps. Gueco)

III. PRESENTMENT FOR ACCEPTANCE

· not indispensable in all cases

· Section 143 of the NIL provides only 3 instances where presentment for acceptance necessary in order to render any party to the bill liable

· However, the holder of a bill which is required by Section 143 to present the bill for acceptance must either present it for acceptance or negotiate it within reasonable time.

· If he fails to do so, the drawer and all indorsers are discharged

Sec. 143. When presentment for acceptance must be made. - Presentment for acceptance must be made: 

(a) Where the bill is payable after sight, or in any other case, where presentment for acceptance is necessary in order to fix the maturity of the instrument; or 
  
(b) Where the bill expressly stipulates that it shall be presented for acceptance; or 
  
(c) Where the bill is drawn payable elsewhere than at the residence or place of business of the drawee. 

In no other case is presentment for acceptance necessary in order to render any party to the bill liable.
· It is not necessary to present a check for acceptance

A. HOW MADE

Sec. 145. Presentment; how made. - Presentment for acceptance must be made by or on behalf of the holder at a reasonable hour, on a business day and before the bill is overdue, to the drawee or some person authorized to accept or refuse acceptance on his behalf; and 

(a) Where a bill is addressed to two or more drawees who are not partners, presentment must be made to them all unless one has authority to accept or refuse acceptance for all, in which case presentment may be made to him only; 
  
(b) Where the drawee is dead, presentment may be made to his personal representative; 
  
(c) Where the drawee has been adjudged a bankrupt or an insolvent or has made an assignment for the benefit of creditors, presentment may be made to him or to his trustee or assignee. 

· A bill may be presented for acceptance on any day on which negotiable instruments (NI) may be presented for payment under the provisions of Sec 72 and 85 of the NIL

B. TIME TO PRESENT FOR ACCEPTANCE

Sec. 146. On what days presentment may be made. - A bill may be presented for acceptance on any day on which negotiable instruments may be presented for payment under the provisions of Sections seventy-two and eighty-five of this Act. When Saturday is not otherwise a holiday, presentment for acceptance may be made before twelve o'clock noon on that day. 


· Section 146 is different from Section 85 when the instrument is payable on a Saturday because under the same section “when Saturday is not otherwise a holiday, presentment for acceptance may be made before twelve o'clock noon on that day”. Under section 85 there is a distinction between an instrument that is payable on demand and one that is not while there is no such distinction in Sec 146.
Sec. 85. Time of maturity. - Every negotiable instrument is payable at the time fixed therein without grace. When the day of maturity falls upon Sunday or a holiday, the instruments falling due or becoming payable on Saturday are to be presented for payment on the next succeeding business day except that instruments payable on demand may, at the option of the holder, be presented for payment before twelve o'clock noon on Saturday when that entire day is not a holiday. 


In summary, the following rule should be followed:

a) If the instrument states that it should be presented for acceptance on a fixed day, it should be presented on such date

b) If the day presentment for acceptance is supposed to be made falls on a Sunday or a holiday, the instrument is payable on the next succeeding business day.

c) If the instrument is payable on demand, the instrument may, at the option of the holder, may be presented for payment before 12 noon on a Saturday when the entire day is not a holiday.

    a)When time is insufficient

Sec. 147. Presentment where time is insufficient. - Where the holder of a bill drawn payable elsewhere than at the place of business or the residence of the drawee has no time, with the exercise of reasonable diligence, to present the bill for acceptance before presenting it for payment on the day that it falls due, the delay caused by presenting the bill for acceptance before presenting it for payment is excused and does not discharge the drawers and indorsers. 
  
C. WHEN DELAY OR PRESENTMENT IS EXCUSED.

Sec. 148. Where presentment is excused. - Presentment for acceptance is excused and a bill may be treated as dishonored by non-acceptance in either of the following cases: 

(a) Where the drawee is dead, or has absconded, or is a fictitious person or a person not having capacity to contract by bill. 
  
(b) Where, after the exercise of reasonable diligence, presentment can not be made. 
  
(c) Where, although presentment has been irregular, acceptance has been refused on some other ground. 

D.DISHONOR

Sec. 149. When dishonored by nonacceptance. - A bill is dishonored by non-acceptance: 

(a) When it is duly presented for acceptance and such an acceptance as is prescribed by this Act is refused or can not be obtained; or 
  
(b) When presentment for acceptance is excused and the bill is not accepted. 

· Where a bill is duly presented for acceptance and is not accepted within the prescribed time, the person presenting it must treat the bill as dishonored by non-acceptance or he loses the right of recourse against the drawer and indorsers. 
· Hence, proper notice of dishonor should be given to the drawer and indorsers.
· When a bill is dishonored by non-acceptance, an immediate right of recourse against the drawer and indorsers accrues to the holder and no presentment is necessary.
IV. ACCEPTANCE

Sec. 132. Acceptance; how made, by and so forth. - The acceptance of a bill is the signification by the drawee of his assent to the order of the drawer. The acceptance must be in writing and signed by the drawee. It must not express that the drawee will perform his promise by any other means than the payment of money. 


· No formal requirements are prescribed by law and all that is required is that it is in writing.

· Normally acceptance is made by placing a stamp “accepted” accompanied by the signature of the drawee or his authorized representative on the bill

· But mere admission by the drawee of the correctness of the amount stated in the instrument is not an acceptance.

· Thus, there is no acceptance if the drawee merely stated “I return the drawer’s order. Balance of his account is in the same as order”

A. WHERE INDICATED

Sec. 133. Holder entitled to acceptance on face of bill. - The holder of a bill presenting the same for acceptance may require that the acceptance be written on the bill, and, if such request is refused, may treat the bill as dishonored. 


Sec. 134. Acceptance by separate instrument. - Where an acceptance is written on a paper other than the bill itself, it does not bind the acceptor except in favor of a person to whom it is shown and who, on the faith thereof, receives the bill for value. 


B. TIME TO ACCEPT AND EFFECT OF RETENTION

Sec. 136. Time allowed drawee to accept. - The drawee is allowed twenty-four hours after presentment in which to decide whether or not he will accept the bill; the acceptance, if given, dates as of the day of presentation. 


Sec. 137. Liability of drawee returning or destroying bill. - Where a drawee to whom a bill is delivered for acceptance destroys the same, or refuses within twenty-four hours after such delivery or within such other period as the holder may allow, to return the bill accepted or non-accepted to the holder, he will be deemed to have accepted the same. 
  


· What is provide in Sec 137 is a case of constructive acceptance of a bill.

a. Section 136 and 137 distinguished

· It has been suggested that there is conflict between 136 and 137 because 136 allows the drawee 24 hours in which to accept while 137 provides that refusal to return the bill within 24 hours or such other time as the holder may allow amounts to acceptance

· The conflict is based on the assumption that the drawee is entitled under 136 to keep the bill while he makes up his mind. 136 makes mo such provision

· The bill is at all times the property of the holder and he is entitled to have it when he wants it and 137 so provides

· If the holder should demand return before 24 hours, the drawee would be required to complyt on pain of being held as an acceptor; but return within 24 hoiurs unaccepted would not be a dishonor. (NIL 149 and 150)

· The drawee could still accept by notification within 24 hours (191)

· Here an intrinsic acceptance, 134 would play an important part. If the drawee after returning the bill still refused to act after the expiration of the time allowed, the holder then would be required to treat the bill as dishonored or lose his rights against prior parties (150)

C. FUTURE AND INCOMPLETE BILLS

Sec. 135. Promise to accept; when equivalent to acceptance. - An unconditional promise in writing to accept a bill before it is drawn is deemed an actual acceptance in favor of every person who, upon the faith thereof, receives the bill for value. 


Sec. 138. Acceptance of incomplete bill. - A bill may be accepted before it has been signed by the drawer, or while otherwise incomplete, or when it is overdue, or after it has been dishonored by a previous refusal to accept, or by non payment. But when a bill payable after sight is dishonored by non-acceptance and the drawee subsequently accepts it, the holder, in the absence of any different agreement, is entitled to have the bill accepted as of the date of the first presentment.

D. KINDS OF ACCEPTANCE

Sec. 139. Kinds of acceptance. - An acceptance is either general or qualified. A general acceptance assents without qualification to the order of the drawer. A qualified acceptance in express terms varies the effect of the bill as drawn. 
  
Sec. 140. What constitutes a general acceptance. - An acceptance to pay at a particular place is a general acceptance unless it expressly states that the bill is to be paid there only and not elsewhere. 
  
Sec. 141. Qualified acceptance. - An acceptance is qualified which is: 

(a) Conditional; that is to say, which makes payment by the acceptor dependent on the fulfillment of a condition therein stated; 
  
(b) Partial; that is to say, an acceptance to pay part only of the amount for which the bill is drawn; 
  
(c) Local; that is to say, an acceptance to pay only at a particular place; 
  
(d) Qualified as to time; 
  
(e) The acceptance of some, one or more of the drawees but not of all. 

Sec. 142. Rights of parties as to qualified acceptance. - The holder may refuse to take a qualified acceptance and if he does not obtain an unqualified acceptance, he may treat the bill as dishonored by non-acceptance. Where a qualified acceptance is taken, the drawer and indorsers are discharged from liability on the bill unless they have expressly or impliedly authorized the holder to take a qualified acceptance, or subsequently assent thereto. When the drawer or an indorser receives notice of a qualified acceptance, he must, within a reasonable time, express his dissent to the holder or he will be deemed to have assented thereto. 

V. NOTICE OF DISHONOR

Sec. 89. To whom notice of dishonor must be given. - Except as herein otherwise provided, when a negotiable instrument has been dishonored by non-acceptance or non-payment, notice of dishonor must be given to the drawer and to each indorser, and any drawer or indorser to whom such notice is not given is discharged. 


a. Effect of absence of notice on separate contract

· Failure to give dishonor to the drawer will not necessarily result in absence of liability on the part of the drawer,

· The right of the payee to recover from the drawer based on the drawer’s contractual obligation that is separate from the NI is still binding

· The drawer may no longer be secondarily liable but his contractual liability is preserved.

b.dishonor

Sec. 83. When instrument dishonored by non-payment. - The instrument is dishonored by non-payment when: 

(a) It is duly presented for payment and payment is refused or cannot be obtained; or 
  
(b) Presentment is excused and the instrument is overdue and unpaid. 

Sec. 149. When dishonored by nonacceptance. - A bill is dishonored by non-acceptance: 

(a) When it is duly presented for acceptance and such an acceptance as is prescribed by this Act is refused or can not be obtained; or 
  
(b) When presentment for acceptance is excused and the bill is not accepted. 

A. WHO SHOULD GIVE NOTICE AND EFFECTS

Sec. 90. By whom given. - The notice may be given by or on behalf of the holder, or by or on behalf of any party to the instrument who might be compelled to pay it to the holder, and who, upon taking it up, would have a right to reimbursement from the party to whom the notice is given. 

Sec. 92. Effect of notice on behalf of holder. - Where notice is given by or on behalf of the holder, it inures to the benefit of all subsequent holders and all prior parties who have a right of recourse against the party to whom it is given. 

Sec. 93. Effect where notice is given by party entitled thereto. - Where notice is given by or on behalf of a party entitled to give notice, it inures to the benefit of the holder and all parties subsequent to the party to whom notice is given.

a. Agent

Sec. 94. When agent may give notice. - Where the instrument has been dishonored in the hands of an agent, he may either himself give notice to the parties liable thereon, or he may give notice to his principal. If he gives notice to his principal, he must do so within the same time as if he were the holder, and the principal, upon the receipt of such notice, has himself the same time for giving notice as if the agent had been an independent holder. 


B.FORM OF NOTICE

Sec. 95. When notice sufficient. - A written notice need not be signed and an insufficient written notice may be supplemented and validated by verbal communication. A misdescription of the instrument does not vitiate the notice unless the party to whom the notice is given is in fact misled thereby. 
  
Sec. 96. Form of notice. - The notice may be in writing or merely oral and may be given in any terms which sufficiently identify the instrument, and indicate that it has been dishonored by non-acceptance or non-payment. It may in all cases be given by delivering it personally or through the mails. 


a. Misdescription

· If there is misdescription the notice is still valid and effective except if  party was in fact misled

b. BP 22

· For purposes of BP 22, notice of dishonor must be in writing; verbal notice is not enough

c. How written notice is given

· It can be delivered personally to the person to whom notice should be given or it may be sent to him by mail.

C.TO WHOM GIVEN

Sec. 97. To whom notice may be given. - Notice of dishonor may be given either to the party himself or to his agent in that behalf. 
  
Sec. 98. Notice where party is dead. - When any party is dead and his death is known to the party giving notice, the notice must be given to a personal representative, if there be one, and if with reasonable diligence, he can be found. If there be no personal representative, notice may be sent to the last residence or last place of business of the deceased. 
  
Sec. 99. Notice to partners. - Where the parties to be notified are partners, notice to any one partner is notice to the firm, even though there has been a dissolution. 
  
Sec. 100. Notice to persons jointly liable. - Notice to joint persons who are not partners must be given to each of them unless one of them has authority to receive such notice for the others. 
  
Sec. 101. Notice to bankrupt. - Where a party has been adjudged a bankrupt or an insolvent, or has made an assignment for the benefit of creditors, notice may be given either to the party himself or to his trustee or assignee. 
  

D.TIME AND PLACE OF NOTICE

Sec. 102. Time within which notice must be given. - Notice may be given as soon as the instrument is dishonored and, unless delay is excused as hereinafter provided, must be given within the time fixed by this Act. 
  
Sec. 103. Where parties reside in same place. - Where the person giving and the person to receive notice reside in the same place, notice must be given within the following times: 

(a) If given at the place of business of the person to receive notice, it must be given before the close of business hours on the day following. 
  
(b) If given at his residence, it must be given before the usual hours of rest on the day following. 
  
(c) If sent by mail, it must be deposited in the post office in time to reach him in usual course on the day following. 

D. TIME AND PLACE OF NOTICE
a. Time to Give Notice

------------------------------------------------------------------------------SECTION 102. Time within which notice must be given. — Notice may be given as soon as the instrument is dishonored; and unless delay is excused as hereinafter provided, must be given within the time fixed by this Act.
------------------------------------------------------------------------------
· Notice of dishonor must be given within the period provided in Secs. 104 and 105; otherwise, drawer or indorsers are discharged from liability.
· BUT: liability under a separate contract/source of obligation may remain (e.g., breach of contract of sale)
· PURPOSE: To give persons secondarily liable every opportunity to secure themselves such as, to enable the party to be charged to preserve and protect his rights against prior parties.
Q: May notice of dishonor be given before the date of maturity?
A: No, such notice would be insufficient because an instrument cannot be said to be dishonoured for non-payment unless presented, and presentment must be made on the date of maturity, unless presentment is excused. But even in such cases, the instrument cannot be said to be dishonoured by non-payment unless it is overdue and unpaid. Notice of dishonor can be given only after the instrument has been actually dishonoured, and notice given before the paper becomes due is premature and insufficient, regardless of the indorser’s knowledge that the maker was in default.
Q: May notice of dishonor be given on the date of maturity?

A: Yes, provided that the instrument has been presented for payment and it has been dishonoured. But if the instrument is payable at a bank, it is not dishonoured if the maker deposits the amount of the instrument before the close of banking hours.
------------------------------------------------------------------------------SECTION 103. Where parties reside in same place. — Where the person giving and the person to receive notice reside in the same place, notice must be given within the following times:

(a) If given at the place of business of the person to receive notice, it must be given before the close of business hours on the day following.

(b) If given at his residence, it must be given before the usual hours of rest on the day following.

(c) If sent by mail, it must be deposited in the post-office in time to reach him in usual course on the day following.

------------------------------------------------------------------------------

Where parties reside in the same place:

· Definitions

· “Same place” = corporate limits of a town or city where the presentment is made and where the holder resides
· “Usual hours of rest” = “any of the hours when the members of the household are attending their ordinary affairs” (Par. b)
· Means = may be personal or by mail
· If sent by mail = it is enough that the person supposed to give notice exert effort that it will reach the day following, even if in fact it does not (Par. c)
· This means that even if due to the fault or other acts of postal authorities, the notice does not reach the party on the day following, notice would still be considered on time.
· It has been held that notice placed in a mail chute on the day of protest but not postmarked until the next day at noon, is mailed in time and it will be presumed, in the absence of contrary evidence, that the notice reached its destination on the day following before the close of business hours.
· CASE: Price v. Warner

· Where the holder’s agent called at the indorser’s place of business to give notice of dishonor but he was absent; and after calling again in four or five days, he saw the indorser and gave him the notice, it was held that notice was not given on time. Notice could have been given by mail.
· CASE: Far East Realty Investment, Inc. vs. CA

· Check issued on Sept. 13, 1960; presented for payment only on Mar. 5, 1964 and dishonored on the same date; Notice of dishonor given only on April 27, 1968. Persons secondarily liable discharged.
------------------------------------------------------------------------------SECTION 104. Where parties reside in different places. — Where the person giving and the person to receive notice reside in different places, the notice must be given within the following times:

(a) If sent by mail, it must be deposited in the post office in time to go by mail the day following the day of dishonor, or if there be no mail at a convenient hour on that day, by the next mail thereafter.

(b) If given otherwise than through the post-office, then within the time that notice would have been received in due course of mail, if it had been deposited in the post-office within the time specified in the last subdivision.

------------------------------------------------------------------------------

Where parties reside in different places:

· Means = may be personal or by mail
· By mail – must be deposited in the post office in time to go by mail the day following the dishonor (Sec. 104[a])
· E.g., if dishonored on September 27, 2011, notice should be deposited with the appropriate address and duly stamped in such a way that it would be part of the mail that would depart on September 28, 2011
· Personal service – sufficient if notice is personally delivered within the same time that the mail will normally reach the destination
· E.g., If it usually takes three days to reach the destination, the person giving notice personally also has three days to personally serve it
· Effect of notice given out of time: Notice would be considered not to have been given, thus, party to receive notice would be discharged

· CASE: Verhomal vs. Estacio
· Bank dishonored the check on June 14, 1960; defendant resided in Leyte and the plaintiff resided in Tacloban; notice of dishonor was dated August 17, 1960; Notice of dishonor not timely given.
------------------------------------------------------------------------------SECTION 105. When sender deemed to have given due notice. — Where notice of dishonor is duly addressed and deposited in the post-office, the sender is deemed to have given due notice, notwithstanding any miscarriage in the mails.

SECTION 106. Deposit in post-office; what constitutes. — Notice is deemed to have been deposited in the post-office when deposited in any branch post-office or in any letter box under the control of the post-office department.

------------------------------------------------------------------------------

· “Duly mailed” = duly addressed and deposited in the post office with sufficient stamps
· The notice must be duly addressed, stamped and mailed. Otherwise, the notice, even though mailed, is not proper, and the indorser will be discharged from liability, such as, where a notice addressed to other than the one given on the note, or without sufficient postage prepaid.
· If duly mailed within the time prescribed by law, there is deemed to be notice of dishonor notwithstanding miscarriage in the mails (e.g., misdelivered to another person)
· Where notice may be mailed 

· Post office itself
· Branch post office
· Letter box under the control of the post-office department
· A notice left in a place in the notary’s office where mail was usually collected by the postman was not a  mailing of the notice as required by the statute.
Is the presumption conclusive?

· The presumption is conclusive if not rebutted, or at least, contradicted (PNB vs. Picornell)
------------------------------------------------------------------------------SECTION 107. Notice of subsequent party; time of. — Where a party receives notice of dishonor, he has, after the receipt of such notice, the same time for giving notice to antecedent parties that the holder has after the dishonor

------------------------------------------------------------------------------

· An indorser who receives notice of dishonor entitled to give notice to persons from whom whom he can ask reimbursement (i.e., antecedent parties)
· Drawer
· Prior indorsers
· Such indorser can avail of the period provided in Secs. 103 and 104
· Illustration:
· DR ( P ( A ( B ( C
· All parties reside in the same town

· Before maturity date on September 27, 2011, Mr. C presented the instrument to Mr. DW (drawee), for acceptance, but was dishonored on the same day.
· Mr. C gave notice of dishonor to Mr. B on his place of business on September 28, 2011.
· Under this situation, Mr. B has the same period under Sec. 103 within which to give notice to Mr. DR, Mr. P and Mr. A. Hence, until September 29, 2011.

· REMEMBER: When the law provides for the time within which the holder is to give notice, the law says the day following the day of maturity. But in the case of a party entitled to give notice, when the law says the same time, it is to be reckoned not from the day of dishonor, but from the date of receipt of notice. To illustrate. Let us say C, upon the dishonor of the note by the maker gives notices to all. A is not a party entitled to give notice. Why? Because having been given notice by C, he can be held liable. Can he give notice to D? No, because he is the one liable to D. He is a party prior under Sec. 68. He is known as a party entitled to give notice, but, he can only give notice to the party/parties from whom he can ask for reimbursement should he be compelled to pay. 

b. Where Notice Must Be Sent

------------------------------------------------------------------------------SECTION 108. Where notice must be sent. — Where a party has added an address to his signature, notice of dishonor must be sent to that address; but if he has not given such address, then the notice must be sent as follows:

(a) Either to the post-office nearest to his place of residence or to the post-office where he is accustomed to receive his letters; or

(b) If he lives in one place and has his place of business in another, notice may be sent to either place; or

(c) If he is sojourning in another place, notice may be sent to the place where he is sojourning.

But where the notice is actually received by the party within the time specified in this Act, it will be sufficient though not sent in accordance with the requirement of this section. 

------------------------------------------------------------------------------

· GENERAL RULE:

· Notice must be sent to the address of the indorser or drawer indicated in the instrument itself.
· A notice addressed to the place which at the time of the execution of the note was stated by the indorser to be his residence is sufficient; even if he moved from said place sometime not stated.

· EXCEPTION:

· When there is no address specified in the instrument that the notice may be sent to the places mentioned in Sec. 108.
· In this case, strict compliance not necessary (see last paragraph). It is enough that notice is actually received on time (as prescribed in Secs. 103 and 104), even if he received the same in a different place.
· But there must be proof of actual receipt of the notice of dishonor. 

· Under paragraph (c), if E is vacationing in Baguio, notice may be sent to her.
· “In his place of business” – Does not comprehend every place a person may transact any business, or place where he occasionally carries business but refers to the place where he carries business as merchant, tradesman, professional man, or other similar trade or calling.

E. WAIVER OF NOTICE

------------------------------------------------------------------------------SECTION 109. Waiver of notice. — Notice of dishonor may be waived either before the time of giving notice has arrived or after the omission to give due notice, and the waiver may be expressed or implied.

SECTION 110. Whom affected by waiver. — Where the waiver is embodied in the instrument itself, it is binding upon all parties; but, where it is written above the signature of an indorser, it binds him only.

------------------------------------------------------------------------------

· Art. 6, NCC. Rights may be waived, unless the waiver is contrary to law, public order, public policy, morals, or good customs, or prejudicial to a third person with a right recognized by law.

· In a negotiable instrument, the right to receive notice may be waived. Waiver of any right granted to the protection/advantage of a party, may generally be waived. An example of this, a right which can be waived, is the right to be given notice. If there is such a waiver, then even if no notice is given, he can still be held liable.

· Who shall be affected by the waiver? Just like in Civil Law, if the waiver is a part of the instrument, the contract itself, or expressly stated in the instrument, it will affect all those who become parties thereto. Contracts shall bind contracting parties. But if the waiver is written only on top of the signature of a party like an indorser, then it will affect only that indorser.

· It may be express or implied. 

· Such waiver will not affect the negotiability of the instrument. 
· Waiver – renunciation of the benefit of an act or matter in his favour; intentional abandonment of a right
· The rule on giving notice of dishonor is for the benefit of the drawer or the indorsers. If no notice is given, they are discharged. If this benefit is waived, they will still be liable despite absence of such notice.
a. Types of Waiver

· Form

· Express (E.g, “To X, Pay to X, or order P1000. Notice of dishonor waived. Sgd. Y.”)
· Implied (E.g., If the holder fails to give notice to the indorser, and the indorser declares afterward that he would pay the note; or if indorser admits his liability afterwards and plans for the settlement of the note or extension of time of payment)
· When may be given
· Before the time of giving of notice (e.g., express waiver in the body or added to the signature)
· After the failure to give notice

· If written waiver

· May be written on the instrument itself

· Written above the signature of the indorser

b. To Whom Binding (Sec. 110)

· If written on the instrument itself: binding on all parties.
· E.g.,

· If written above the signature of indorser: binding only upon the indorser; he is the only one deemed to have made the waiver’
· E.g., Mr. M ( P ( A
· P indorsed to A this way: “Pay to Mr. A, Notice of Dishonor Waived. Sgd., Mr. P”
c. Waiver of Protest

------------------------------------------------------------------------------SECTION 111. Waiver of protest. — A waiver of protest, whether in the case of a foreign bill of exchange or other negotiable instrument, is deemed to be a waiver not only of a formal protest but also of presentment and notice of dishonor.

------------------------------------------------------------------------------

· Protest – a formal statement in writing made by a notary public at the instance of the holder declaring that the instrument has been presented for payment or for acceptance but the same was dishonoured

· Protest is indispensible only in a foreign bill of exchange.

· Waiver of protest has the following effects:
· Protest itself is waived

· Presentment for payment or acceptance is also deemed waived

· Notice of dishonor is also deemed waived

· Where presentment for payment is waived, notice of dishonor is also waived.

· But where notice of dishonor is waived, presentment is not waived

F. DELAY IN GIVING NOTICE

------------------------------------------------------------------------------ 
SECTION 112. When notice is dispensed with. — Notice of dishonor is dispensed with when, after the exercise of reasonable diligence, it cannot be given to or does not reach the parties to be charged

SECTION 113. Delay in giving notice; how excused. — Delay in giving notice of dishonor is excused when the delay is caused by circumstances beyond the control of the holder and not imputable to his default, misconduct, or negligence. When the cause of delay ceases to operate, notice must be given with reasonable diligence.

------------------------------------------------------------------------------

· Exercise of reasonable diligence excuses the delay in the giving of notice. However, it is required that there is no default, misconduct or negligence on the part of the person who is supposed to give notice

· E.g., natural calamity like flood. However, if the flood ceases, the holder must already give notice of dishonor with reasonable diligence.

· Delay caused by making inquiries as to the address of the party to receive notice is excusable when the holder does not know the address

· If the party has been adjudged to be bankrupt or insolvent, it does not dispense with the giving of notice. Notice, in Insolvency Law, may be given to the bankrupt or insolvent or his assignee in insolvency, or anyone acting on his behalf.

G. NOTICE IS EXCUSED OR UNECESSARY
a. Drawer

------------------------------------------------------------------------------ SECTION 114. When notice need not be given to drawer. — Notice of dishonor is not required to be given to the drawer in either of the following cases:

(a) Where the drawer and drawee are the same person;

(b) When the drawee is fictitious person or a person not having capacity to contract;

(c) When the drawer is the person to whom the instrument is presented for payment;

(d) Where the drawer has no right to expect or require that the drawee or acceptor will honor the instrument;

(e) Where the drawer has countermanded payment.

------------------------------------------------------------------------------

· The main reason why in Sections 114 and 115, the notice is dispensed with, because the party to whom notice is to be given – the drawer under 114 and the indorser under 115 – the party to whom notice is to be given, although there was no formal notice, already had/has knowledge of the fact of dishonor, in general.

· REASON: The drawer was actually already notified, or the dishonor was actually his fault.

· Par. a – If the drawer and the drawee are the same person, then the drawer is actually aware of the dishonor

· Thus, under 114, in the case of a drawer, the drawer and the drawee are the same person. So that means he already knows, he has knowledge of the fact of dishonor. There is no need of giving notice to him.

· Par. b – If drawee is non-existent, there is nobody to dishonor the instrument. Notice need not be given because it is actually the drawer who was at fault for placing a fictitious drawee. If the drawee is a minor, the drawer cannot also expect that the drawee will honor the instrument.
· Par. c – Contemplates a situation where the drawer is not the drawee but the person to whom the instrument was presented in behalf of the drawee is the drawer. 
· If the instrument is presented to the drawer in Sec. 114 and, in case of an indorser in Sec. 115, notice of dishonor need not be given him if he is the person to whom it is presented for payment, Why? Do you present an instrument for payment to the drawe or indorser? As explained earlier, a note is presented to the maker, and a bill, to the acceptor. So, how may it happen that the drawer under 114, and the indorser under 115, is the one to whom the instrument is presented?
· Note Sec. 72, last par. – Presentment may be made to the person primarily liable on the instrument, or if he is absent or inaccessible, to any person found at the place where the presentment is made. In other words, the drawer happened to be in that place not as a drawer, or the indorser happened to be at that place not as an indorser. 
· Therefore, given that they already have knowledge of the fact of dishonor, then notice is deemed waived. There is no need of giving notice to them; they are already aware of the fact of dishonor.
· Par. d – E.g., where the drawer closed his account with the drawee bank, he has no reason to expect that the drawee bank will honor the check he has issued

· Par. e – The drawer directed or ordered the drawee not to pay (e.g., stop-payment order)

· CASE: State Investment House vs. CA

· Notice of dishonor need not be given to the drawer Nora Moulic, for she withdrew her funds from the drawee bank. Consequently, the checks were dishonoured for insufficiency of funds.
· “In other words, she was responsible for the dishonor of her checks, hence, there was no need to serve her Notice of Dishonor, which is simply bringing to the knowledge of the drawer or indorser of the instrument, either verbally or by writing, the fact that a specified instrument, upon proper proceedings taken, has not been accepted or has not been paid, and that the party notified is expected to pay it.”

· CASE: Great Asian Sales Center Corporation vs. CA
· The liability of the drawer remained despite absence of notice of dishonor; the checks involved were dishonoured because the account on which they were drawn was already closed.

ILLUSTRATIONS
· X draws a BOE against Y in favor of W, requesting the drawee to pay on September 26, 2011. W indorses to P on July 1 and on July 15 presents it for acceptance. The bill is dishonored. P promptly sues W for payment.

· The case will not prosper because it does not appear that notice of dishonor was given to W. Thus, W was discharged. However, P may sue W based on their contract.

· DR ( P ( A. Bank refused payment for lack of funds.  A filed a complaint against DR and P for collection.
· The case against P should be to enforce his secondary liability should be dismissed due to absence of Notice of Dishonor. But P may be held liable based on their contract.
· The case against the drawer should prosper even in the absence of notice of dishonor, because he had no reason to expect that the instrument will be honoured as he failed to maintain sufficient funds in his account.

· A issued a promissory note to B in the following tenor: “I promise to pay to the order of B P1,000.00 sixty days after date. Sgd. A.” B(C(D(E. When E presented the note to A, A refused to pay. E gave a notice of dishonor to C only.
· E may not proceed immediately against B or D, but he may proceed against C. B and D are discharged. 

· C may give notice of dishonor to B to protect his interest, as B is an indorser liable to C. D may not be given notice of dishonor because he is a subsequent party who may not be compelled to pay by C.

· Notice of dishonor is not necessary to charge A, the maker, and his primary liability accrues even in the absence of notice of dishonor.

b. Indorser

------------------------------------------------------------------------------ SECTION 115. When notice need not be given to indorser. — Notice of dishonor is not required to be given to an indorser in either of the following cases:

(a) When the drawee is a fictitious person or a person not having capacity to contract, and the indorser was aware of that fact at the time he indorsed the instrument;

(b) Where the indorser is the person to whom the instrument is presented for payment;

(c) Where the instrument was made or accepted for his accommodation.

------------------------------------------------------------------------------

1) Fictitious Drawee

a. Indorser must be aware of the fact that the drawee is fictitious or does not have the capacity to contract

b. An indorser does not admit the existence of the drawee when he indorses a bill of exchange. However, he only has himself to blame if he was aware that the drawee is not existing and he still indorsed the instrument. 

2) Sec. 115 (b)

a. Example: If the indorser is the authorized agent or representative of the drawee who dishonored the instrument, then notice of dishonor need not be given. This is possible if for instance the indorser is the bank teller who dishonored the check in behalf of the drawee bank.
3) Indorser is accomodated party

a. The maker is the surety of the indorser who is, in effect, the principal. Since the indorser is the principal, he cannot expect the accommodation maker to pay. 
b. This is also true if the indorser is the accommodated party and the acceptor is the accommodation party, because the acceptor only lent his name to the indorser. 
c. Notice when previously dishonored by non-acceptance

------------------------------------------------------------------------------ SECTION 116. Notice of non-payment where acceptance refused. — Where due notice of dishonor by non-acceptance has been given, notice of a subsequent dishonor by non-payment is not necessary, unless in the meantime the instrument has been accepted. 

------------------------------------------------------------------------------

· The moment notice of dishonor by non-acceptance was given, the indorser and the drawer are already liable.
· Example: DR ( P ( A ( B. B presented for acceptance to DW, but DW refused to accept. B thereafter gave notice of dishonor to DR, P, A. Later, B still presented the instrument for payment to DW but DW still refused to pay. It is not necessary for B to give notice of dishonor to DR, P and A.

· However, if the dishon
ored instrument was later accepted, notice of dishonor by non-payment is necessary. 
· Example: DR ( P ( A ( B. B presented for acceptance to DW, but DW refused to accept. B thereafter gave notice of dishonor to DR, P, A. Later, B again presented the instrument for acceptance and DW decided to accept the instrument. On maturity date, B presented the instrument for payment to DW but DW refused to pay. B must give notice of dishonor for non-payment to DR, P and A.
H. EFFECT OF FAILURE ON HDC

------------------------------------------------------------------------------ 
SECTION 117. Effect of omission to give notice of non-acceptance. — An omission to give notice of dishonor by non-acceptance does not prejudice the rights of a holder in due course subsequent to the omission.

------------------------------------------------------------------------------

· To be a HDC, he must, among others, acquire the instrument without notice that the same had been previously dishonoured if such was the fact. (Par. b, Sec. 52) 

· Although Sec. 52 does not distinguish, it is believed this refers only to a dishonor for non-acceptance. Because, in a case of dishonor for non-payment, though it may not yet be overdue when negotiated to the holder, the holder will be acquiring the instrument at the very date of maturity. The following questions are then, or must be raised: It could have been presented. If not, why not? Or what ought to have been done? Was it done? If not, why not? Is failure to inquire, just like what was held in De Ocampo vs. Gatchalian, equivalent to lack of good faith, and thus, he cannot be, under Sec. 52, a holder in due course?
· Example: DR ( P ( A ( B. B presented toe instrument for acceptance to DW, but DW refused to accept. B did not give notice of dishonor. B ( C ( D. 
· If the holder is still B, B can no longer enforce the secondary liability of DR, P and A because of his failure to give notice

· If D is an HDC, he can still recover and enforce secondary liability of DR, P and A. As to D, persons secondarily liable are not discharged.

SUMMARY AS TO NOTICE OF DISHONOR

1) Like presentment for payment, notice of dishonor need not be given to persons primarily liable in order to charge them
2) But aside from presentment for payment to persons primarily liable, notice of dishonor to persons secondarily liable is necessary to charge the latter, except:

a. When notice is waived

b. When dispensed with under Sec. 112

c. As to drawer, under Sec. 114

d. As to indorser, under Sec. 115

e. When notice of dishonor by non-acceptance has been given

f. As to a HDC without notice

CHAPTER XI
Protest

It is a formal statement in writing made by a notary under his seal of office, at the request of the holder of a bill, in which it is declared that the same was on a certain day presented for payment (or acceptance, as the case may be), and such payment was refused, whereupon the notary protests against all parties to such instrument, and declares that they will be held responsible for all loss or damage arising from its dishonor.

3 Steps

1. Presentment

2. Noting

3. Extending of noting with formal certificate

SECTION 152. In what cases protest necessary. — Where a foreign bill appearing on its face to be such is dishonored by non-acceptance, it must be duly protested for non-acceptance, and where such bill which has not previously been dishonored by non-acceptance is dishonored by non-payment, it must be duly protested for non-payment. If it is not so protested, the drawer and indorsers are discharged. Where a bill does not appear on its face to be a foreign bill, protest thereof in case of dishonor is unnecessary.

When protest necessary

1. Where a foreign bill appearing on its face to be such is dishonored by nonacceptance,

it must be duly protested for non-acceptance.

2. Where a foreign bill which has not previously been dishonored for nonacceptance is dishonored by non-payment, it must be duly protested for nonpayment.

When protest not necessary

· Where a bill does not appear on its face to be a foreign bill, protest thereof in case of dishonor is unnecessary

Exceptions, when protest necessary even if bill is not a foreign bill

1. Where the bill has been accepted for honor, it must be protested for nonpayment before it is presented for payment to the acceptor for honor.

2. Where the bill contains a referee in case of need, it must be protested for non-payment before it is presented for payment to the referee in case of need.


SECTION 157. Protest both for non-acceptance and non-payment. — A bill which has been protested for non-acceptance may be subsequently protested for non-payment.

SECTION 153. Protest; how made. — The protest must be annexed to the bill, or must contain a copy thereof, and must be under the hand and seal of the notary making it, and must specify:

(a) The time and place of presentment;
(b) The fact that presentment was made and the manner thereof;
(c) The cause or reason for protesting the bill;
(d) The demand made and the answer given, if any, or the fact that the drawee or acceptor could not be found.

SECTION 154. Protest, by whom made. — Protest may be made by:
(a) A notary public; or
(b) By any respectable resident of the place where the bill is dishonored, in the presence of two or more credible witnesses.
SECTION 160. Protest where bill is lost and so forth. — When a bill is lost or destroyed or is wrongly detained from the person entitled to hold it, protest may be made on a copy or written particulars thereof.
SECTION 155. Protest; when to be made. — When a bill is protested, such protest must be made on the day of its dishonor unless delay is excused as herein provided. When a bill has been duly noted, the protest may be subsequently extended as of the date of the noting.

"Duly noted" is when the notary public jots down a note on the bill, or paper

affixed thereto, or in his registry book, consisting of his initials or signature

and those matters required to be stated in Section 153.

Upon execution of the a formal protest, the same retroacts to the date of noting
SECTION 158. Protest before maturity where acceptor insolvent. — Where the acceptor has been adjudged a bankrupt or an insolvent, or has made an assignment for the benefit of creditors before the bill matures, the holder may cause the bill to be protested for better security against the drawer and indorsers.

Protest for Better Security –one made by the holder of a bill after it has been accepted but before it matures, against the drawer and indorsers, where the acceptor has been adjudged a bankrupt or an insolvent, or has made an assignment for the benefit of the creditors

Nevertheless, the holder cannot proceed against the acceptor before maturity date

SECTION 156. Protest; where made. — A bill must be protested at the place where it is dishonored, except that when a bill drawn payable at the place of business or residence of some person other than the drawee has been dishonored by non-acceptance, it must be protested for non-payment at the place where it is expressed to be payable, and no further presentment for payment to, or demand on the drawee is necessary.


SECTION 159. When protest dispensed with. — Protest is dispensed with by any circumstances which would dispense with notice of dishonor. Delay in noting or protesting is excused when delay is caused by circumstances beyond the control of the holder and not imputable to his default, misconduct, or negligence. When the cause of delay ceases to operate, the bill must be noted or protested with reasonable diligence.



	Notice of Dishonor
	Protest

	Inland bill
	Foreign bill

	Verbal or written
	Written

	Made by a holder or any person who may be compelled to pay
	Notary Public or any respectable resident

	Made within one day after dishonor
	Made on the day of dishonor

	Made or given in the residence of the parties or 103
	Made in the place of dishonor


CHAPTER XII
Acceptance for Honor
An undertaking by a stranger to a bill after a protest for the

benefit of any party liable thereon or for the honor of the

person for whose account the bill is drawn which acceptance inures also to the benefit of all parties subsequent to the person for whose honor it is accepted, and conditioned to pay the bill when it becomes due if the original drawee does not pay it

SECTION 165. Agreement of acceptor for honor. — The acceptor for honor, by such acceptance, engages that he will, on due presentment, pay the bill according to the terms of his acceptance provided it shall not have been paid by the drawee and provided also that is shall have been duly presented for payment and protested for non-payment and notice of dishonor given to him.

Nature of Liability – secondary. But different from an ordinary acceptor who becomes liable the moment he accepts the instrument. For an AFH to be liable, the following must concur:

1. Due presentment

2. Not paid by the drawee

3. Protested

4. NOD

SECTION 161. When bill may be accepted for honor. — When a bill of exchange has been protested for dishonor by non-acceptance or protested for better security and is not overdue, any person not being a party already liable thereon may, with the consent of the holder, intervene and accept the bill supra protest for the honor of any party liable thereon, or for the honor of the person for whose account the bill is drawn. The acceptance for honor may be for part only of the sum for which the bill is drawn; and where there has been an acceptance for honor for one party, there may be a further acceptance by a different person for the honor of another party.

SECTION 162. Acceptance for honor; how made. — An acceptance for honor supra protest must be in writing and indicate that it is an acceptance for honor, and must be signed by the acceptor for honor.

Requisites:

1. The bill must have been protested for dishonor by nonacceptance or for better security.

2. The acceptor for honor must be a stranger and not a party already liable on the instrument

3. Bill must not be overdue
4. Acceptance for honor must be with the consent of the holder of the instrument

Q: Why stranger?

A: The acceptor for honor may still dishonor the instrument, which will create a problem if he is a party to the bill.

Formal requisites:

1. Must be in writing
2.  Must indicate that it is an acceptance for honor

3. Signed by the acceptor for honor

4. Must contain an express or implied promise to pay money (not by any other means)

5. The accepted bill for honor must be delivered to the holder

Stages in AFH

1. Presentment for Acceptance

2. Dishonor by NA

3. Protest for NA

4. AFH

5. Presentment for H

6. Dishonor by NP

7. Protest for NP

8. NOD NP given to AFH by the holder

9. Dishonor by NA by the AFH 

10. Protest for NP

Q: Why is 3rd protest necessary?

A: To revive the holder’s claim against persons liable. 

SECTION 163. When deemed to be an acceptance for honor of the drawer. — Where an acceptance for honor does not expressly state for whose honor it is made, it is deemed to be an acceptance for the honor of the drawer.

SECTION 164. Liability of the acceptor for honor. — The acceptor for honor is liable to the holder and to all parties to the bill subsequent to the party for whose honor he has accepted.

Q: What is the nature of liability?

A: Secondary. AFH pays only when the drawer cannot pay



SECTION 166. Maturity of bill payable after sight; accepted for honor. — Where a bill payable after sight is accepted for honor, its maturity is calculated from the date of the noting for non-acceptance and not from the date of the acceptance for honor.


E.g.

Bill is payable 10 days after sight. Presented for acceptance on March 10, 2004 but was not accepted. On March 12, 2004, it was accepted for honor. 

Q: Maturity date?

A: March 20, 2004, not March 22, 2004. Its maturity is calculated from the date of the noting for non-acceptance and not from the date of the acceptance for honor.
SECTION 167. Protest of bill accepted for honor, and so forth. — Where a dishonored bill has been accepted for honor supra protest or contains a referee in case of need, it must be protested for non-payment before it is presented for payment to the acceptor for honor or referee in case of need.

SECTION 168. Presentment for payment to acceptor for honor; how made. — Presentment for payment to the acceptor for honor must be made as follows:
(a) If it is to be presented in the place where the protest for non-payment was made, it must be presented not later than the day following its maturity.
(b) If it is to be presented in some other place than the place where it was protested, then it must be forwarded within the time specified in Section 104.

SECTION 169. When delay in making presentment is excused. — The provisions of Section 81 apply where there is delay in making presentment to the acceptor for honor or referee in case of need.

SECTION 170. Dishonor of bill by acceptor for honor. — When the bill is dishonored by the acceptor for honor, it must be protested for non-payment by him.
	Ordinary acceptance


	Acceptance for honor



	No previous protest is required


	Previous protest is required

	Consent of holder is implied
	Consent of holder is required



	Drawee is acceptor
	Acceptor must be stranger to the bill


	Acceptor is primarily liable
	AFH is secondarily liable

	Payment in due course discharges the bill
	Payment by AFH will not discharge the bill

	Entire instrument
	In favor of some parties


CHAPTER XIII
Payment for Honor
SECTION 171. Who may make payment for honor. — Where a bill has been protested for non-payment, any person may intervene and pay it supra protest for the honor of any person liable thereon, or for the honor of the person for whose account it was drawn.

SECTION 172. Payment for honor; how made. — The payment for honor supra protest, in order to operate as such and not as a mere voluntary payment, must be attested by a notarial act of honor which may be appended to the protest or form an extension to it. 

SECTION 173. Declaration before payment for honor. — The notarial act of honor must be founded on a declaration made by the payer for honor, or by his agent in that behalf, declaring his intention to pay the bill for honor and for whose honor he pays.

Payment made by a person, whether a party to the bill or not, after it has been protested for non-payment, for the benefit of any party liable thereon or for the benefit of the person for whose account it was drawn

Requisites:

1. The bill has been dishonored by non-payment

2. It has been protested for non-payment

3. Payment supra protest is made by any person, even by a party thereto

4. The payment is attested by a notarial act of honor which must be appended to the protest or form an extension of it

5. The notarial act must be based on the declaration made by the payor for honor or his agent of his intention to pay the bill for honor and for whose honor he pays.

SECTION 174. Preference of parties offering to pay for honor. — Where two or more persons offer to pay a bill for the honor of different parties, the person whose payment will discharge most parties to the bill is to be given the preference. 
SECTION 175. Effect on subsequent parties where bill is paid for honor. — Where a bill has been paid for honor, all parties subsequent to the party for whose honor it is paid are discharged, but the payer for honor is subrogated for, and succeeds to, both the rights and duties of the holder as regards the party for whose honor he pays and all parties liable to the latter.

Reason behind the law: to prevent circuity of actions.

Q: Why discharged? 

A: Section 68: discharge of a prior party discharges subsequent parties

SECTION 176. Where holder refuses to receive payment supra protest. — Where the holder of a bill refuses to receive payment supra protest, he loses his right of recourse against any party who would have been discharged by such payment.


SECTION 177. Rights of payer for honor. — The payer for honor, on paying to the holder the amount of the bill and the notarial expenses incidental to its dishonor, is entitled to receive both the bill itself and the protest.
Reason behind the law: payor for honor is given the right to receive both the bill and the protest obviously to enable him to enforce his rights against the parties who are liable to him

	Payment for Honor
	Acceptance for Honor

	Protest for nonpayment
	Protest for Nonacceptance or for better security

	Payee cannot refuse payment. If he refuses, he cannot recover from the parties who would

have been discharged had he accepted the same.
	the holder’s consent is necessary

	Bill is overdue
	Not yet

	Stranger or a party
	Stranger

	
	





September 27, 2011





I promise to pay to the order of Mr. P P2,000.00 on November 14, 2011. Notice of dishonor waived.





Sgd. Mr. M.
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